United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






BRIEF AND APPENDIX FOR APPELLANT 


IN THE 


United States Court of Appeals 


fob the District of Columbia n eo ^i • 



HENRY J. MARTIN, Appellant 


vs. 

UNITED STATES, Appellee 


Appeal from the District Court of the United States 
for the District of Columbia 


Vincent E. Martino 
James K. Hughes 
821—15th Street, N. W. 
Washington, D. C. 

Joseph A. McMenamin 
Robert I. Miller 
of Counsel 

Attorneys for Appellant 


BATAVIA TIMES, LAW PRINTERS, 

BATAVIA, N.Y. 

CHARLES W. WARDEN, WASHINGTON REPRESENTATIVE, 
TOWER BUILDING 




INDEX 


i 

■ 

i 

! 


Jurisdictional Statement 


(PAGE 

. l 


Statement of the Case 


1 


Statutes Involved.L 3 

i 

Assignment of Errors.j. 4 

i 

Summary of Argument.i 4 

i 

Argument .....j 5 


I. The Court Erred In Admitting Into Evidence 
Testimony of Other Assaults And Other Crimes . j 5 

II. The Court Erred In Admitting In Evidence Hear} 
say Testimony and Testimony in Rebuttal Regard! 
ing Other Crimes. 0 

III. The Trial Court Erred In Refusing to Withdraw 
a Juror and Declare a Mistrial Upon Request of 
Defense Counsel After Certain Witnesses Testified! 
to Other Assaults by Certain Police Officers Not: 
Part of the Case on Trial. i 8 

Conclusion .; 10 


Table of Cases Cited. 


Boyd v. U. S., 142 U. S. 450; 12 S. Ct. 292; 35 L. Ed. 10771 6 

Bullard v. U. S., (CCA) 245 Fed. 837 .<3,7 

Conner v. U. S., 7 Fed. (2d) 313.! 6 

Crawford v. U. S., 59 App. D. C. 356 ; 41 F. (2d) 979 .... i 6 

Fisk v. U. S., (CCA) 279 Fed. 12,17.6,7 

Laughlin v. U. S-, 67 App. D. C. 355; 92 F. (2d) 506 .... ! 5 

Massenberg v. U. S., 19 Fed. (2d) 62.j 7 

Mitrovich v. U. S., 15 Fed. (2d) 163.j 7 

Newman v. U. S., (CCA) 289 F. 712. j 6 

People v. Callo, 149 N. Y. 106. 10 

People v. King, 23 Cal. App. 259; 137 Pac. 1076 .i 6 



















II. 


PAGE 

People v. Molineux, 16S X. Y. 264 ; 61 N. E. 286; 62 L. R. 

A. 193. 6 

People v. Robinson, 273 N. Y. Rep. 438 . 9 

Sanford v. U. S., 69 App. D. C. 44; 98 Fed. (2d) 325 _ 7 

Smith v. U. S., (CCA) 10 Fed. (2d) 787, 788 .5, 7 

Terzo v. U. S., 9 Fed. (2d) 357 . 6 

Thompson v. U. S., 155 U. S. 271. 10 

Authorities and Statutes Cited. 

Title 6, Section 27 of the D. C. Code, (1929). 3 

Title 18, Section 44 of the D. C. Code, (1929). 1 

Title 18, Section 25 of the D. C. Code, (1929). 1 

Wharton’s Criminal Evidence, 10th Ed. Voi. I, 908 
(1912) .6,7,8 











IN THE 


United States Court of Appeals 

for the District of Columbia 


October Term, 1941 


No. 7882 


HENRY J. MARTIN, Appellant 
vs. 

UNITED STATES, Appellee 


Appeal from the District Court of the United States 
for the District of Columbia 


Jurisdictional Statement. 


The jurisdiction of the District Court was founded!upon 
Title 18, Section 44 of the District of Columbia fcode, 
(1929) and the jurisdiction of this court is founded on 
Title 18, Section 25. Judgment below was entered 
> /• t. , 1941. Notation of Appeal to this Court was 
made ■ , 1941. 


Statement of the Case. 


The appellant herein, Henry J. Martin, who had been 
a member of the Police Department of the District of 
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Columbia for more than i o years was indicted in the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia for the crime of assault with a dangerous weapon. 
Appellant was convicted of simple assault. The indict¬ 
ment named two defendants, both of them police officers. 
The co-defendant was acquitted. 

The evidence disclosed that the two police officers, Mar¬ 
tin, appellant herein and James E. Stabler a fellow police 
officer and co-defendant below but who was acquitted, 
were patrolling their beat on the night of September 2, 
1940. The beat was located in the neighborhood of 24th 
Street and Virginia Avenue, Northwest, commonly called 
“Foggy Bottom”. It is a negro neighborhood. The testi¬ 
mony disclosed that while patrolling their beat the appel¬ 
lant and his fellow officer assaulted Luther Sockwell, a 
colored man with their night sticks, and by kicking and 
punching him. Both police officers denied having assaulted 
anyone. They testified they patrolled their beat in a law¬ 
ful manner and were conducting certain investigations be¬ 
cause several complaints were received at their precinct 
relative to young colored boys approaching white women 
and snatching their pocketbooks. They were also investi¬ 
gating complaints which had been made to the precinct 
relative to disorderly conduct in “Foggy Bottom”. (The 
above testimony is covered in Appellant's Appendix pages 
2 to 6 inclusive.) 

The appellant’s reputation both as a citizen and as a 
police officer was excellent. Character testimony included 
the evidence of Major Edward J. Kelly, the Commanding 
Officer of the Metropolitan Police Department and the 
Superintendent of Police and many other officials of the 
Department. 
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During the trial the Court over the objection and excep¬ 
tion of the defendant permitted prosecution witnesses to 
testify as to other assaults and crimes supposedly j com¬ 
mitted by the appellant and his co-defendant. This testi¬ 
mony included evidences of other assaults committed by 
the Appellant on September 2, 1940 (the evening in Ques¬ 
tion) and an inference of a theft committed by the oncers 
on the same evening, at the Emergency Hospital. The 
testimony of these witnesses which appellant maintains was 
prejudicial error is all set out in the Appendix. We in¬ 
vite the Court’s attention to pages 7 to 26 inclusive of the 
Appendix for a more minute description of the error com¬ 
plained of. 


The appellant also complained of that which he believes 
to be error in the Court below. While he was testifying 
and for the purpose of impeaching his testimony the prose¬ 
cution was permitted to ask of him if he had committed 
other assaults and offenses other than that which he was 
charged with in the indictment on the night of September 
2, 1940. (Appellant’s Appendix pages 7 to 12 inclusive.) 

Statutes Involved. 

Title 6, Section 27, D. C. Code, (1929). 


Assault with intent to commit mayhem or with danger¬ 
ous weapon.—Every person convicted of an assault With 
intent to commit mayhem, or of an assault with a danger¬ 
ous weapon, shall be sentenced to imprisonment for not 
more than ten years. (Mar. 3, 1901, 31 Stat. 1321, c. 854, 
sec. 804.) 


I 
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Assignment of Errors. 

Comes now the defendant by his attorneys and assigns 
as error committed by the Court during the trial of the 
above entitled cause the following: 

1. The Court’s action in admitting in evidence testi¬ 
mony regarding other assaults and other crimes. 

2. The Court’s action in admitting in evidence hear¬ 
say testimony regarding assaults upon persons other than 
complainant by certain police officers unknown. 

3. The Court's action in refusing to withdraw a juror 
and declare a mistrial after certain witnesses testified to 
other assaults by certain police officers. 

Summary of Argument. 

The Trial Court committed error in admitting in evi¬ 
dence testimonv of other assaults and other crimes not 
* 

charged in the indictment and in permitting the prosecution 
to cross-examine the defendant concerning these other 
alleged assaults and other crimes. 

The Trial Court also committed error in permitting the 
prosecution to place witnesses on the stand for the pur¬ 
pose of impeaching the defendant’s testimony. The wit¬ 
nesses testified to other assaults and other crimes some 
of them hearsay. None of the testimony concerning other 
alleged assaults or crimes were connected with the charge 
for which defendant was on trial and had no purpose to 
show a scheme or motive nor were the part of the govern¬ 
ment’s case in chief. 
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The Trial Court committed further error in refusing to 
•withdraw a juror and declare a mistrial at the request of 
defense counsel after committing the several errors as 
above stated. 

ARGUMENT. 


The Court erred in admitting into evidence testimony of 
other assaults and other crimes. 

I 

| 

In the trial of the case the defendant took the stand as 
a witness in his own behalf. On cross-examination the 
Court permitted the prosecution, over objection, to ques¬ 
tion the defendant about other alleged assaults upop cer¬ 
tain other colored people, said assaults having nothing to 
do with the charge upon which defendant was being itried. 
(Appellant’s Appendix pages 7 to 12 inc.) 

I 

I 

In the case of Laughlm vs. U. S., 67 App. D. C. 355, 92 
Fed. 2d. 506, it was held to be error for the trial coiirt to 

i 

admit in evidence and submit to the jury testimony! con¬ 
cerning a collateral charge of forgery, even though offered 
for the purpose of reflecting upon the credibility of the 
defendant. This Court said: j 

“It was error, however, in this case, for the codrt to 
admit in evidence and submit to the jury testimony 
concerning a collateral charge of forgery for the!pur¬ 
pose of reflecting upon the credibility of the defend¬ 
ant. This rule is clearly set out in Smith v. United 
States (C. C. A.) 10 F. (2d) 787, 788. In that cas$ the 
accused, who was charged with selling narcotics ;at a 
specific time and place, offered himself as a witness 
and on cross-examination was asked whether he ! had 
been engaged in the business of selling narcotics, -\yhich 
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was entirely collateral to the matter with which he 
was charged. In reply thereto he denied such fact. 
It was held that the prosecution was bound by the 
answer of the witness and it was error to permit the 
prosecution to offer rebuttal evidence that the defend¬ 
ant had been so engaged, citing Bullard v. United 
States (C. C. A.) 245 F. 837; Fisk v. United States 
(C. C. A.) 279 F. 12, 17. The Court said: ‘The effect 
of the admission of the testimony so complained of 
was to show or tend to show against the accused the 
commission of crimes independent of that for which 
he was on trial. With certain exceptions not ap¬ 
plicable here, it is the well-settled rule that this cannot 
be done.’ Boyd v. United States, 142 U. S. 450 (12 S. 
Ct. 292), 35 L. Ed. 1077: Newman v. United States 
(C. C. A.) 289 F. 712. In People v. Molineux (168 N. 
Y. 264, 61 N. E. 286, 62 L. B. A. 193), the court said: 
‘This rule so universally recognized and so firmly 
established in all English-speaking lands, is rooted 
in that jealous regard for the liberty of the individual 
which has distinguished our jurisprudence from all 
others, at least from the birth of Magna Charter.’ ” 
“See, also, Crawford v. United States, 59 App. D. C. 
356, 41 F. (2d) 979; People r. Kiny , 23 Cal. App. 259, 
137 P. 1076: Wharton Criminal Evidence, vol. 1, 
$343.” 


Acts of misconduct, not resulting in conviction of a 
crime, are not proper subjects of cross-examination to im¬ 
peach a witness. Terso r. United States, 9 Fed. (2d) 357; 
Conner r. United States, 7 Fed. (2d) 313. 


n. 

The Court erred in admitting in evidence hearsay testi¬ 
mony and testimony in rebuttal regarding other crimes. 

After the defendant testified in his own behalf the prose¬ 
cution was allowed to put several witnesses on the stand 
in rebuttal who testified concerning other assaults upon 
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i 

i 

i 

i 

persons other than the complainant in the case on trial 
supposedly by the same police officers and in one instance 
by police officers unknown. One rebuttal witness, Clarence 
Gray, said he was told that some police officers whom , he 
did not know were beating up some colored boys down jthe 
street, whom he did not know. (Appellant’s Appendix 
pages 19 to 21.) Since the defendant in his cross-ex¬ 
amination denied having been implicated in any other As¬ 
saults or other crimes on the night in question or at alny 
other time, the prosecution was bound by his answers and 
it was improper to permit rebuttal testimony of this char¬ 
acter for the purpose of impeachment. j 

It is improper, for impeachment purposes, to show Re¬ 
cusations, arrest, or indictment, as well against the aceijis- 
ed in a criminal case as against a witness in any case, ciyil 
or criminal. Sanford v. U. S., 69 App. D. C. 44, 98 F. ^d. 
325. Massenberg v. U. S., 19 F. 2d. 62. Mitrovich v. U. i S. 
15 F. 2d. 163. | 

In the case of Smith vs. United States, 10 F. 2d, 7$7, 
the accused was charged with selling narcotics at a speeike 
time and place. He offered himself as a witness and <j>n 
cross-examination was asked whether he had been engaged 
in the business of selling narcotics which was entirely col¬ 
lateral to the matter with which he was charged. In rep)y 
thereto he denied such fact. It was held that the prose¬ 
cution was bound by the answer of the witness and it wrs 
error to permit the prosecution to offer rebuttal evidence 
that the defendant had been so engaged, citing the case 
of B'idlard v. U. S., 245 Fed. 837. Fisk v. U. S. 279 F. 12. 

i 

I 

Whartons Criminal Evidence 10th Edition Vol. I (1912!) 
states that when an accused offers himself as a witness a 
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dual testimonial capacity results. First, his capacity as 
an accused; second, his capacity as a witness. The rule 
supported by reason and the weight of authority is that, 
as to the accused, the question of privilege against self¬ 
incrimination is waived only as to facts relevant to the 
offense charged. He may be contradicted as to matters 
material to the issue, but as to irrelevant matters elicited 
on cross-examination his answers are conclusive and the 
prosecution is bound by them. Whartons Criminal Evi¬ 
dence, 10th Ed. Vol. I (1912) page 908. 

In the instant case the defendant Martin, testifying as 
a witness in his own behalf, was asked on cross-examina¬ 
tion about other alleged assaults which were entirely col¬ 
lateral to the issue and which were not charged in the in¬ 
dictment and which would have no bearing to show the plan 
or scheme of things. He denied them. (Appellant’s Ap¬ 
pendix pages 2 to 12.) Since these questions were asked 
on cross-examination and were not part of the presecu- 
tion’s case in chief, it seems they were collateral to the 
issue on trial and the prosecution was bound by the an¬ 
swers of the witness and the trial court should have ex¬ 
cluded any rebuttal testimony tending to impeach the 
answers of the accused. 


m. 

The Trial Court erred in refusing to withdraw a juror 
and declare a mistrial upon request of defense counsel 
after certain witnesses testified to other assaults by certain 
police officers not part of the case on trial. 

Certain witnesses called by the prosecution testified to 
other alleged assaults entirelv collateral to the issue on 
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trial. (Appellant’s Appendix pages 12 to 26.) In each in¬ 
stance defense counsel requested the Court to withdraw 
a juror and declare a mistrial. But the Trial Court per¬ 
mitted the case to continue and admonished the jury to 
disregard the testimony. It is appellant’s contention that 
the Court should have declared a mistrial because of im¬ 
proper statements of the witnesses; in one instance, hear¬ 
say in character and concerning other alleged assaults. 
The appellant further contends that this objectionable 
testimony must have influenced the jury and prejudiced 
them against the defendant. 


In the case of People v, Robinson, 273 N. Y. 438, S the 
Court said: 


“Judges trained by years of experience to base! de¬ 
cisions solely upon the competent evidence contained 
in the record are not always completely confident of 
their ability to disregard and remain uninfluence4 by 
information, or even impressions, conveyed to tjiem 
dehors the record. The Trial Judge could not byj ad¬ 
monition cause the jurors to forget what they Jaad 
been told nor could he eradicate the impression that 
the defendant by objections was successfully exclud¬ 
ing proof that the defendant habitually committed lar¬ 
ceny. It is impossible to say that it did not influence 
the verdict.” 

The Court further said at page 446: 

“We have said recently: ‘We must give to any de¬ 
fendant the right to be tried for the crime with which 
he is charged, and upon evidence proving or tend¬ 
ing to prove that crime, uninfluenced by irrelevant 
facts and circumstances which tend to prejudice! or 
mislead the jury. Issues must be left clear, not smoth¬ 
ered or in a haze.’ ” 


i 


And the Court said further: 

“Without fault of the trial judge, through the !im- 
pulsive or perverse statement of a witness, the de- 
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fendant has been deprived of the right which we have 
said we must give to any defendant. When that oc¬ 
curred there was no room for the exercise of discre¬ 
tion by the Trial Judge. In moving for a mistrial 
under these circumstances, the defendant was vindi¬ 
cating a right, not asking for a favor.” 

The Courts of Justice are vested with the authority to 
discharge a jury from giving a verdict whenever in their 
opinion, taking all the circumstances in consideration, 
there is a manifest necessity for the act, or the ends of 
justice would otherwise be defeated. Thompson v. United 
States , 155 U. S. 271. 

The Court is not compelled to find as a fact that the im¬ 
proper proceedings actually influenced the minds of the 
jury. It is sufficient if it may have prejudiced them for or 
against the accused. People vs. Callo , 149 N. Y. 106. 

Conclusion. 

It is respectfully submitted that the judgment below 
should be reversed and the appellant granted a new trial. 

Robert I. Miller, 

Vincent E. Martino, 
Joseph A. McMenamin, 
James K. Hughes, 
Attorneys for Appellant. 
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BLANCHE CZERKIEWICZ 

I 

The Court. I think that I shall explain to the jury that 
the answer of the witness relating what somebody toild her 
should not have been given and would not have beejn per¬ 
mitted had there been opportunity to object to it, and that 
they must entirely disregard it. I shall deny the ttiotion 
for a mistrial on that ground. 

Mr. Hughes. Your Honor will note an exception.! 

The Court. Exception will be noted. 

Mr. Lane. On behalf of Mr. Stabler might I talfe the 
same exception? 

The Court. Oh, yes. 

Bring the jury back. 

(At the conclusion of the foregoing conference counsel 
returned to the trial table and the trial proceeded ^s fol¬ 
lows :) 

(Thereupon the jury returned and took their places in 
the jury box) 

The Court. Just a moment, please, until I complete my 
note on this matter. 

Now, members of the jury, this witness, in answexj to a 
question relating to a record about which she was being 
interrogated, stated that she recalled making out two bards 
for two colored men who said that they had been beaten by 
two policemen. Now, that statement would not have I been 
permitted had objection been made and ruling of the Oourt 
made with respect to it, but there was no opportunity for 
such objection to be made because it wasn’t exactly respon¬ 
sive to the question. No ruling was made. It is hearsay 
and, as I say, should not have been stated. It would be 
wrong for such a statement to be considered by you; and 
unless I felt that instructing you to disregard such sjtate- 
ment would have that effect of your disregarding ^t, I 
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would feel called upon to take other action, but I am telling 
you now that you must entirely disregard the statement 
made by the witness with respect to what two people told 
her about what had been done to them. 

29 HENRY J. MARTIN, one of the defendants, was 
called as a witness in his own behalf and, having 

been first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination by Mr. Hughes: 

Q. Give the Court your full name. A. Henry J. Mar¬ 
tin. 

Q. Henry J. Martin. And you are a member of the 
Metropolitan Police Department? A. Yes, sir. 

Q. And have been for how long? A. Nearing sixteen 
years. 

Q. Nearing sixteen years? A. Yes, sir. 

Q. Prior to that time did you have any enlistments in 
the United States Navy? A. I served two enlistments. 

Q. Keep you voice up now so that these jurors can hear 
you. A. I served two enlistments in the Navy. 

Q. And that aggregates how many years? A. Very 
near eight. 

Q. Almost eight years. Now, how long have you been 
assigned to No. 3 Precinct? A. Since 1932 in the late sum¬ 
mer. 

Q. You are familiar with what is known as beats 1, 2 
and 3 in No. 3 Precinct, are you not, Officer? A. Very well. 

Q. Now, will you kindly tell the Court and jury just 
what the boundaries of those beats are? A. The west 
boundary is— 

Q. Keep your voice up. 

30 A. The west boundary is Rock Creek, the south 
boundary is Constitution Avenue, the east boundary 
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is Seventeenth Street, and the north Boundary is Pennsyl¬ 
vania Avenue. 

Q. Pennsylvania Avenue? A. Yes, sir. 

Q. Now, what is commonly referred to as Foggy Bot¬ 
tom, is encompassed in those boundaries, is it not" A. 
Yes, sir. 

Q. And you say you have worked beats 1, 2, and for 
how long? A. Well, I have worked beat 1 mostly ahd in 
conjunction with 1: 2 and 3 for a period of seven and si half 
years. 

Q. Seven and a half years? A. Yes. 

Q. Now, Officer Martin, directing your attention to the 
2nd of September of last year, you were working those same 
three beats? A. Yes, sir, I was. 

Q. Now, you have seen in this courtroom a person by 
the name of Luther Sockwell? You have seen him on the 
witness stand, have you not? A. Yes, I have. 

Q. Now, when prior to seeing him on the witness $tand 
have you ever seen him before ? A. I don’t recall ever see¬ 
ing him before. 

Q. Now, directing your attention to the 2nd of Sep¬ 
tember, 1940, during your trick of duty—which was from 
four to twelve, was it not? A. It was. 

Q. —how often were you to call in to the precinct? A. 
Why, every hour. We have a leeway of ten minuted be¬ 
fore or after the hour. 

Q. In other words, you can call in five minutes before 
the hour or five minutes after the hour? A. Ten miiiutes 
before or ten minutes after. 

31 Q. Ten minutes before or ten minutes after. A. 
In that vicinity. 

Q. Now, during your trick of duty on September 2, 
1940, did you make all of your calls in to the precinct? A. 
Yes, I did. 
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Q. Within the time you nave just mentioned? A. I did. 

Q. Now, you recall from which of the boxes you called 
in, say at ten o'clock? A. Yes, i do. 

Q. Which box did you call in from at ten o’clock? A. 1 
called from box No. 24. 

Q. And where is box No. 24 located ? A. Located on the 
northwest corner of Twenty-fourth and G Street. 

Q. Now, do you have an independent recollection at this 
time of having made that call ? A. Do I, yes. 

Q. Now will you kindly tell the Court and jury just 
what you did after you pulled 24 box until you next pulled 
your box in the neighborhood of eleven o’clock? A. Well, 
after I pulled 24 box— 

Q. Let me interrupt you a minute. Whom were you 
doing your trick of duty with? A. With Officer Stabler. 

Q. And were you in a scout car or on foot? A. No, we 
were on foot. 

Q. Foot patrol? A. Y^es. 

Q. I see. And you pulled 24 box? A. And we proceeded 
east on G Street in the 21-2200 block. We lingered in those 
two blocks for a period of five minutes or so, where we had 
several vigorous complaints, and observing none, 
we— 

32 Q. What was that again? You had several what? 
A. Vigorous complaints about disorderly boys. 

Q. Violations of law? A. Violations of law. And we 
continued east to Seventeenth Street, and after reaching 
Seventeenth Street we continued north to the junction of 
Pennsylvania Avenue and Seventeenth Street, which is at 
the lower end of No. 3—the upper end of No. 3 beat; and 
after tarrying there in that vicinity a short time looking 
the traffic situation over, and so on,— 

Q. Now you are going to have to keep your voice up; 
I don’t believe we can hear you. A. —we proceeded west on 



Pennsylvania Avenue. In going west to Twentieth Street 
we hesitated in that vicinity, oh, a mere ten minutjes, I 
would say, observing the business places, and we continued 
further west towards the far end of the precinct—ot the 
beat, rather. And we crossed Washington Circle. We Lame 
across Twenty-fourth Street, Pennsylvania Avenue, and 
K Street, which all come in there at the Circle togetheL. We 
decided to go south on Twenty-fourth Street, which wp did, 
and we also had some complaints down in that vicijnity: 
Twenty-fourth and F, Twenty-fourth and G. In fact, we 
had numerous complaints in that vicinity, so we decided to 
go on back down into that neighborhood; and as wis ap¬ 
proached the neighborhood it was just shortly bfefore 
eleven. As I recollect, it was about two minutes o£ the 
hour, and I went across the street over to a gasoline sta¬ 
tion. I had noticed rather a dim light in the place. There 
is usually a brighter one, and this light was rather d}m in 
the station that night, and I am not positive whethe^ one 
of the man’s bulbs was burned out or not, but anyhow I ex¬ 
amined the premises, and they seemed to be 0. K., ^ame 
back over, and made the eleven o ’clock pull. 

33 Q. And where did you make your eleven o’clock 
pull? A. At that very same box, 24 box. 

Q. Twenty-fourth and G. Now, Officer, having worked in 
that neighborhood for the past nine years, could you kindly 
describe to the Court and jury what kind of a neighbor¬ 
hood it is? A. Well, I don’t know whether any members 
of the Court here are familiar with that area, but it’s mpstly 
colored populated: that is, the No. 1 beat and the No. 2 
beat. It’s a neighborhood where there have been several— 
trouble of petty thievery and people being—mostly women 
being molested and pocketbooks taken from them, and so 
on and so forth. In other words, it was a neighborhood 
that kept us very much on the move. 
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Q. Now, Officer, have you been bothered with the young¬ 
er element in that neighborhood shooting crap and con¬ 
gregating in the streets ! A. Yes, that seemed to be one 
of the main troubles we have had down there. I recollect 
I have broke up many of those gatherings: disorderly, 
craps, and so on and so forth, in that neighborhood. 

Q. Now, you have heard Luther Sockwell testify that 
you beat him over the head with a club or blackjack. Let me 
ask you, did you have a blackjack ? A. I have never carried 
a blackjack since I have been in the Police Department. 

Q. What were your accessories that night? A. A night¬ 
stick and a revolver. 

Q. Now, you have heard him testify that you hit him 
over the head with a nightstick. A. Yes, I heard him tes¬ 
tify. 

Q. Is that true or isn’t it? A. That isn’t true. 

Q. Officer Martin are you married or single? A. I 
am married. 

34 Q. Do you have any children as a result of that 
marriage ? A. Two. 

Q. How old are they? A. One is thirteen and one is 
eleven. 

Q. Thirteen and eleven? A. Yes. 

Mr. Hughes: Will your Honor indulge me a moment 
please? 

The Court. Yes. 

Mr. Hughes. You may cross-examine. 

Mr. Lane. Pardon me a minute. Just one minute. 

Mr. Martin (sotto voce). Let me look at the record. 

Mr. Krouse. Don’t touch it right now. Don’t touch it 
right now. 

Mr. Martino. When you get a chance. 

Mr. Krouse. All right. When I finish. 
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34 By Mr. Krouse: CROSS-EXAMINATION j 

Q. And you had no trouble at all in Snow’s Cdurt? 
A. No, sir, I had no trouble in Snow’s Court. 

Q. What? A. No, sir. 

Q. You are positive of that? A. I am positivje of 
that. 

35 Q. Didn’t you go into the— 

Mr. Hughes. Now may I approach the bench, if jyour 
Honor please? 

The Court. All right. 

Mr. Hughes. Before the prosecutor pursues this line 
of questioning. 

The Court. Step down. 

(Thereupon the witness left the stand.) 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as folldws:) 

i 

36 The Court. What is it? 

Mr. Hughes. Is it not a fact, Mr. Krouse, that hpour 
line of cross-questioning now is directed toward otherj and 
separate offenses on which he is indicted? 

Mr. Krouse. I think he lays himself open to questioning, 
if your Honor please, in connection with his route that 
night. 

The Court. He has a right to cross-examine him on 
everything he did that night in these times that you ex¬ 
amined him on. 

Mr. Hughes. No. He is charged in nine separate in¬ 
dictments, if your Honor please, separate and distincjt in¬ 
dictments. 

The Court. I can’t help that. 

Mr. Hughes. And we are going to trial on one indict¬ 
ment. 
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The Court. Well, of course, he is only being tried for 
this one offense, but I permit examination as to what he did 
during this period of time that you have interrogated him 
about on cross-examination. 

36 Mr. Hughes. Well, I say that it concerns a separate 
and distinct offense and is not proper inquiry. 

The Court. I will permit cross-examination touching the 
times that you examined him on indirect evidence. 

Mr. Hughes. May I have an exception? 

The Court. Yes. 

(At the conclusion of the foregoing conference counsel 
returned to the trial table, and the trial proceeded as fol¬ 
lows:) 

By Mr. Krouse: 

Q. Isn’t it a fact that you went into the house of a man 
by the name of Cain Robinson at 2422 V* Snow’s Court that 
night? A. No, sir, it’s not a fact. 

Q. What? A. No, sir, it’s not a fact. 

Q. And you had no difficulty there with Cain Robin¬ 
son in that house? 

37 A. No, sir, I did not. 

Q. You had no difficulty with anybody in those 
premises? A. I was not in that house, and I had no dif¬ 
ficulty with no one in that house. 

Q. New Hampshire Avenue and I street is on your beat, 
isn’t it? A. Yes, sir. 

Q. What? A. Yes, sir. 

Q. Did you have any difficulty with anybody there? A. 
No, I had not. 

Q. What? A. No, sir, I had not. 

Q. You had no difficulty with a colored man by the name 
of Ham Dykes— A. No, sir, I had none. 

Q. —at that corner, did you A. No, sir. 
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Q. What! A. No, sir. 

Q. Did you have any difficulty that night in Snow’s 
Court with a man by the name of LeRoy Lomax ! A. jNo, 
sir. 

Q. What! A. No, sir. 

Q. You had no trouble with him at all? A. No, sir. 

The Court. Mr. Krouse, the Court would like to have you 
fix the time concerning these things. 

Mr. Krouse. Yes. 

The Court. I am permitting this line of questioning in 
so far as it relates to what the witness stated on direct ex¬ 
amination about it. ’ 

38 Mr. Krouse. Yes, certainly. 

By Mr. Krouse: 

Q. It is a fact, Mr. Martin, that on the night of Sep¬ 
tember 2, 1940, somewhere about the hour of 10:30 or 
10:45 o’clock p. m. you had some difficulty with a man by 
the name of LeRoy Lomax? A. No, sir. 

Mr. Martino. Do you fix that time at 10:45? 

Mr. Krouse. I said approximately— 

Mr. Martino. I see. 

Mr. Krouse. —somewhere around 10:30, 10:45. 

Mr. Martino. Yes, sir. Thank you. 

By Mr. Krouse: 

Q. Now, Twenty-seventh Street between I and K, that’s 
on your beat also, isn’t it ? A. Yes, sir. 

Q. Were you down there that night? A. I was. 

Q. What? A. I was. 

Mr. Martino. Pardon me, please, your Honor, ilr. 
Krouse, will you please fix the time as to these other ijwo 
places that he mentioned? You are supposed to. 

Mr. Krouse. Well, I will do it. 

Mr. Martino. You haven’t fixed the time for those. 
Will you, please? 

I 

i 

i 
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Mr. Krouse. I will do it. Don’t worry. I will do it. 

Mr. Hughes. I object to these side remarks. 

The Court. Yes. Let us not have a colloquy between 
Counsel. 

By Mr. Krouse: 

Q. Isn’t it a fact, Mr. Martin, that on the night of Sep¬ 
tember 2,1940, somewhere about the hour of 11:30 or 11:45 
p. m., on Twenty-seventh Street between I and K, you had 
some difficulties with a man by the name of George Edward 
Chinn? 

39 A. No, sir, I did not. 

Q. As a matter of fact, on the night of September 
2nd 1940, somewhere about the hour of 11:15 p. m., that you 
had some difficulties with a man by the name of Cain Rob¬ 
inson in his home at 2424 1 /*> Snow’s Court, Northwest. 

Mr. Hughes. Just a minute before you answer that. 

The prosecutor is now going beyond the scope of the direct 
examination, and I object to it. 

Mr. Krouse. Counsel asked me to fix the time, and I am 
merely going back and fixing the time. 

Mr. Hughes. On direct examination we went from ten 
to eleven. Now you are going to 11:15. I say it is beyond 
the scope of the direct examination. 

The Court. I think you should confine your question to 
those periods of time in which the witness testified on di¬ 
rect examination. 

Mr. Hughes. Will the reporter read the question. 

(The last question, as above recorded, was read by the 
reporter.) 

Mr. Hughes. That is the question I objected to, if your 
Honor please. 

The Court. Well, somewhere around 11:15. It is a little 
difficult to know whether that takes in 11 o’clock or 11:30. 



Mr. Krouse. I can’t fix the time definitely. 

The Court. I beg your pardon. 

Mr. Krouse. I am sorry I cannot fix the time definitely, 
but only an approximation. 

The Court. To be on the safe side you had better con¬ 
cern your interrogations with matters that you do have 
reason to believe come within the time that the witness tes¬ 
tified to. 

Mr. Krouse. I think I am reasonably within the tinje, 
your Honor. 

40 Now, let us see. I overlooked one. 

By Mr. Krouse: 

Q. As a matter of fact, Mr. Martin, on the night pf 
September 2nd, 1940, about between the hour of 11 and 11 :^.5 
o'clock p. m., you had some difficulties with a man by t^e 
name of Ham Dykes in the vicinity of the southwest cornpr 
of New Hampshire Avenue and I Street, Northwest? A. 
No, sir, I did not. 

Q. I will ask you if you had any difficulties with afiy 
man at that place. A. No, sir. 

Q. Did you have any difficulties with anybody that nigjit 
in Snow’s Court? A. No, sir, I did not. 

Q. I will ask you also, Mr. Martin, if it is not a fabt 
that on the night of September 2nd, 1940, at approximately 
the hour of 11:05 P. M. you had some difficulties with ja 
colored hoy by the name of Eugene Nickins as he was coin¬ 
ing from a store at Twenty-fifth and K Streets, Northwest. 
A. No, sir, I did not. 

Mr. Hughes. What is the address, please? 

Mr. Krouse. Twenty-fifth and K. 

Mr. Hughes. That was at 11:05? 

Mr. Krouse. Approximately 11:05. 

That is all I have to ask. 
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The Court. Any further questions? 

Mr. Hughes. Yes, I would like to ask one question. 


42 Thereupon CAIN ROBINSON was called as a wit¬ 
ness for and on behalf of the United States in re¬ 
buttal and, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination by Mr. Krouse: 

Q. Will you keep your voice up now, please, so the 
jurors can hear you, and these gentlemen at the table can 
hear you? What is your name? A. Cain Robinson. 

Q. Where do you live? A. 2424M> Snow’s Court. 

Q. Were you living there last Labor Day ? A. Yes, sir. 

Q. Last year? A. Yes, sir. 

Q. Were you at home that night? A. Yes, sir. 

Q. Did you see any police officer that night in your 
home? A. Well, they came in there. 

Q. How many? A. Two. 

Q. Did you know them? A. No, I did not know them. 

Q. What were you doing? A. Laying down on the 
couch. 

Q. Had you been causing any trouble ? A. No, sir. 

Q. What did the police officers do? 

43 A. Well, they came in there and they said— 

Mr. Hughes. I object. • 

Mr. Lane. I object. 

The Court. Yes. 

By Mr. Krouse: 

Q. Don’t tell us what they said; just tell us what they 
did. 

The Court. Wait a minute. I want to know more about 
this. Take the jury out. 

(The jury left the court room.) 
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The Court. Very well. Now, I assume from your ques¬ 
tioning of this witness that you are undertaking to rebut 
some of the testimony that was offered by the defendant, 
and of course the Court will permit proper rebuttal; on the 
other hand the Court wants to be satisfied before anything 
is said by the witness in the presence of the jury thjat it 
is proper rebuttal, and so far your questions hav^ not 
shown that would be the situation as to these defendants 
or as to the time that was involved. 

Mr. Krouse. We expect to establish the time, if ^our 
Honor please. 

The Court. When is the time? 

Mr. Krouse. May I ask the witness the time ? 

The Court. Yes. 

By Mr. Krouse: 

Q. What time were these officers there, Cain ? A. |I be¬ 
lieve it was between nine and ten o’clock; something like 
that. 


they 


Q. You had been sleeping? A. Yes, sir. 

Q. Did you naturally know what time it was when 
came in? A. No. 

Mr. Krouse. I shall establish the exact time by another 
witness, your Honor. 

May the witness step out for a moment while I mdke a 
comment to the Court? 

44 The Court. Yes. Step out. 

(The witness left the court room.) 

Mr. Krouse. I can tell your Honor that this witness!can¬ 
not identify either of these men, but I do have a witness 
who can identify them and who saw them come out of his 
house, and we can establish the exact time. 

The Court. Can you inform the Court as to when| that 
exact time was that you intend to establish? 

Mr. Krouse. I would like to ask the witness now. 
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The Court I want to know that. Ascertain it so you 
can make representations to the Court. 

(Mr. Krouse left the court room and then returned) 

Mr. Krouse. The witness says between 11 and quarter 
past eleven. He does not know exactly, but says it was be¬ 
tween 11 and 11:15. 

The Court. Do I understand there is objection to this 
testimony? 

Mr. Lane. Absolutely. 

Mr. Hughes. Yes. 

The Court. Please state the objections. 

Mr. Lane. My objection is on the ground that the wit¬ 
ness has not been properly qualified. He says he did not 
know the police officers, and of course it would be specu¬ 
lative. He did not know who the police officers were. 

The Court. Well, of course, that would not be admiss¬ 
ible unless it is shown by competent evidence that it does 
connect these two defendants with it at a time that has 
been testified to. It would be very improper evidence un¬ 
less properly connected and identified. 

Mr. Hughes. So far as the defendant Martin is con¬ 
cerned we object to that line of questioning involving the 
lines indicated for the reason that on direct examination 
the time covered bv the defendant Martin was from ten 
to eleven o’clock. 

45 We came in to court today, and when the case orig¬ 
inally came into court, prepared to defend indict¬ 
ment bearing No. 66,426, and have listened to the Govern¬ 
ment’s testimony in that regard. We ascertained from the 
government witnesses that the time that this offense is 
supposed to have taken place, namely the offense charged 
in this indictment, was in the neighborhood of between 
10:30 and 11 o’clock. For that reason on direct examina¬ 
tion of the defendant Martin we limited the time element 
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from 10 to 11 o’clock. That is the time that was limited) by 
the government witnesses. 

Now, what transpired after 11 o’clock, if your Honor 
please, I say is not confined to the issue here and does Hot 
correspond to the allegations contained in this indictment. 
That is one ground of the objection, the time element. 

Secondly, we object to this whole line of inquiry, and hjave 
throughout this whole trial, on the ground that these sep¬ 
arate and distinct offenses are inadmissible to the change 
here. 

The Court. Well, I agree with you to this extent: T|hat 
testimony concerning other offenses or charges could ^iot 
be admissible in this trial unless such evidence has seme 
bearing on the charge here sought to be tried. 

Mr. Hughes. This is rebuttal. 

The Court. It is clear that if any activity or charge or 
action by one of the defendants at or about this time throws 
any light on the testimony that has been given in this cpse 
with respect to this charge, it would be admissible, and I 
have so ruled. 

Mr. Hughes. Your Honor so rules. 

The Court. So I am undertaking now to develop whether 
or not these matters are such, in view of the testimony tjtiat 
has been given, as to make it admissible in this case. 

However, as I see it, with other indictments that h$ve 
been returned with respect to the other matters, that is pot 
at all controlling as to whether evidence as to stich 
46 matters is admissible here, and I so ruled when you 
complained with respect to the alleged assault where 
another indictment had been returned for that. Howeyer, 
now you are complaining that the evidence respecting thtese 
other matters are matters that have been made the subject 
of an indictment, and I don’t think the indictment or a lack 
of an indictment is a determining factor as to whether! or 
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not such matters may be testified to in this case. I think 
the critical line is whether these matters are related in time 
or place or otherwise to the offense here sought to be tried. 

Mr. Hughes. By the representations made by the prose¬ 
cutor, if your Honor please, his line of inquiry in rebuttal 
is going to concern matters wdiich transpired after, not be¬ 
fore, after the crime alleged in the indictment. 

The Court. Very well. Will you tell me what the rela¬ 
tion of the testimony you are seeking to introduce has to 
the charge here being tried and the testimony here given? 

Mr. Krouse. Impeaching testimony, to impeach the tes¬ 
timony of at least one of the police officers, Officer Martin. 
The officer denied he had any difficulties in these particular 
premises, and I ask now to impeach his testimony and to 
show that he did have difficulties there. 

The witness will so testify. 

Mr. Hughes. He is using a time not covered by Martin. 

The Court. The other defendant certainly testified as 
to matters other than just between 10 and 11 o’clock. 

Mr. Lane. The only thing he testified to was going to 
the station and then going to the hospital. 

The Court. As the Court recalls it, the defendant Stab¬ 
ler testified as to his movements between 10 and 11, and 
then from 11 until the time he reported to the precinct, and 
then after that to the hospital. He told where he was all 
during the period after 11 o’clock. 

Mr. Lane. As I recall, the only thing he testified was 
going to the station house and then going to the 
47 hospital subsequently to his reporting off duty. 

The Court. But he said in what places he was after 
11 o ’clock until he reported to the precinct 

Mr. Hughes. The Prosecutor has represented to your 
Honor, and very thoroughly done so, that the testimony 


on rebuttal will concern an assault supposedly made by the 
defendant Martin after 11 o’clock. 

The Court. Did you tell me how long after 11 o'clock it 
was? 

Mr. Krouse. The witness says it was some time between 
11 and 11:15. He says he does not know exactly. 

The Court. Where is this place that this witness wc^uld 
so testify. 

Mr. Krouse. Snow’s Court. It is on their beat. 

The Court. But how far away is it from—what is it? 
24th and G? 

Mr. Krouse. That I don’t know. 

The Court. Can some one inform me? 

Inspector Kelly. Four and a half or five blocks. 

[There was a conference between Inspector Kelly ^nd 
Mr. Krouse] 

Mr. Krouse. He said you can walk over there in five or 
ten minutes, patrolling a beat. 

The Court. Well, that is clearly admissible as to fhe 
defendant Stabler, and it is so close to the time that the 
11 o’clock call was made that I am inclined to believe tjiat 
it would be admissible with respect to the other testimony 
also. 

Mr. Krouse. The position of the Government is tljus: 
Both of these men were together. They did not deny that, 
and they were acting in concert. If Officer Martin made an 
assault upon somebody and Officer Stabler was with hini at 
the time, standing there and being an officer of the law, he 

aided and abetted that and became a principal. 

* * • * • 

52 The Court. I intend to permit evidence that, after 
a discussion and consideration of it, I consider! to 
be in rebuttal. Now, I am struggling right now with the 
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problem as to whether tills situation at Snow’s Court is 
admissible, not the hospital. 

I will admit the evidence as to Snow's Court. 

Mr. Hughes. May the record show that vrhen one coun¬ 
sel takes an exception it applies to both defendants? 

The Court: I have noted an exception for both defend¬ 
ants. 

(The jury returned to the court room.) 

(The witness, Cain Robinson, returned to the witness 
stand.) 

By Mr. Krouse: 

Q. How long had you been sleeping, Cain? 

Mr. Lane. I object to that; it is immaterial to the case 
at bar. 

The Court. Overruled. 

Mr. Lane. I take an exception. 

The Court. Exception noted. 

By Mr. Krouse: 

Q. How’ long had you been sleeping, Cain? A. Well, I 
guess it was—I went to bed about nine o’clock or 
53 somewhere like that. 

Q. How did you happen to awaken? A. Sir? 

Q. How did you happen to awaken? A. Well, they 
came in there and they asked me what am I doing in here, 
and before I could say anything— 

Q. (Interposing) Is that where you lived? A. Yes, 
sir. 

Q. Before you could say anything, wHat happened? 
A. They started to beat me with a stick. 

Mr. Lane. I object to the word “they” without identify¬ 
ing them. 

The Court. Well, as I have stated in the absence of the 
jury, and I now repeat that, unless this testimony is con- 



nected up with the defendant that it would be grossly im¬ 
proper, and I should consider action to terminate the 
trial. If it is connected with the defendants, then tljie 
present testimony is admissible. 

Mr. Lane. May I take an exception ? 

The Court. Yes. 

By Mr. Krouse: 

Q. Did you know these two men? A. No, sir. 

Q. Had you ever seen them before? A. Not to my 
knowledge. 

Q. Do you know how they were dressed? A. Th^y 
were dressed in helmets and gray shirts. 

Q. Did you ever see them again? A. Sir? 

Q. Were you ever able to identify them? A. I could 
not tell. 

Q. What happened then, after that ? Where did you gb ? 
A. Where did I go? 

Q. Yes. A. I went over and slept in a garage. 

54 Q. You did not know either one of these men? Al 
N o, Sir. I know one was a stout man and one w^is 
a tall one. 

Q. One was a stout man and one was a tall one? A^ 
Yes. 


54 CLARENCE GRAY was called as a witness on bb- 
half of the United States and testified as follows: j 

By Mr. Krouse: 

Q. State your full name, please. A. Clarence Gray. 
Q. Where do you live? A. 2440 Snow’s Court. 

Bv Mr. Lane: 

* 

Q. Where do you live? A. 2440 Snow’s Court, North¬ 
west. 
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By Mr. Krouse: 

Q. Do you know an officer by the name of Martin? A. 
Yes, sir. 

Q. Do you see him in the court room? A. Yes, sir. 

Q. Could you point him out, please? A. There (in¬ 
dicating). 

Q. How long have you known Officer Martin? A. I 
have been knowing him a good while at the Bottom there. 

Q. Did you see him on the night, Labor Day night, 
September 2nd, last year? A. Yes. 

Q. Where did you see him? A. Coming through 
Snow’s Row. 

55 Q. What time was it? A. Between eleven and a 
quarter past. 

Q. What was he doing? A. Him and two officers come 
through a small alley here, the I Street side, and come up 
through Snow’s Row to the K Street side. 

Q. What time was it? A. Between eleven and a quar¬ 
ter past, I say. There was a little rumpus. They beat up 
someone down there. 

Bv the Court: 

V 

Q. Are you telling what you saw? A. No. 

Q. Tell what you saw. 

Mr. Hughes: For the benefit of the record, I think the 
remarks are sufficiently serious in nature to withdraw a 
juror. It is highly prejudicial, and I assume in fairness 
that Mr. Krouse talked to this witness and knew what he 
would testifv to. 

The Court: Take the jury out again. 

(The jury left the court room.) 

Mr. Krouse: May I say that this remark was wholly 
unanticipated. 

The Court: Of course. 
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Mr. Krouse: I had talked with the witness and I con¬ 
sulted him with respect to time and with respect to the 
particular premises in question, but I had no idea the 
witness would volunteer any such statement. 

The Court: Would you read that, Mr. Reporter? 

The Reporter (reading): “There was a little rumpqs. 
They beat up someone down there. ” 

By the Court: | 

Q. How do you know that? A. Well, some boys—ope 
boy came down to my house and jumped over the back 
fence and said the boys were keeping away from the 
police officers. 

56 Q. Was that before you saw these men? A. Be¬ 
fore I came, the two policemen come up and to jin 
the house. 

The Court: What does the Government say as to wheth¬ 
er the statement just made is so prejudicial that it woujd 
not be overcome by a proper instruction and that a mistrial 
should be granted? 

Mr. Krouse: If you Honor please, both officers said they 
had no difficulties that night; at least Officer Martin did. 

The Court: I am not talking about that; I am talking 
about whether or not the statement that this witness had 
just made is prejudicial. 

Mr. Krouse: In view of that I think no prejudice has 
been done, and I think your Honor can properly instruct 
the jury to ignore the statement made by the witness. 

By the Court: 

Q. Tell me again just what you did observe before you 
saw two police officers come up this alley, or whatevejr 
you did tell us about. A. Well,—all I heard the bov sav- 
ing when he jumped the fence, that these two police was in 
the alley beating up people. j. 

Q. You say a man jumped the fence? A, Yes, sir. | 
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Q. I will ask you if you had seen the policemen beating 
up somebody. A. He didn’t ask me that. He say— 

Q. What did he say? A. He say that two policemans 
down in the alley is beating up people. 

The Court: The Court will take a five-minute recess. 

(There was a brief informal recess, at the conclusion of 
which the proceedings were resumed as follows, outside the 
presence of the jury:) 

The Court: Now, Mr. Stenographer, will you read me 
again the language that was used by this witness concern¬ 
ing which this motion was made? 

57 The Reporter (reading) : “There was a little—” 
Mr. Hughes: Might we hear it? 

The Court: I want you to hear it. Read it out loud. 

Mr. Krouse: Just read it out loud. 

The Reporter (reading): “There was a little rumpus. 
They beat up someone down there.” 

Mr. Hughes: If your Honor please, I don’t like to differ 
with the reporter— 

Mr. Krouse: I don’t think the reporter over here can 
hear von. 

Mr. Hughes: I don’t like to differ with the reporter, 
but it is my recollection of the testimony that the witness 
testified that he beat up three or four people. That was 
mv recollection of it. You vour Honor would like, I mean 
your Honor can make inquiry of the marshals or any of 
the attaches as to what their recollection -was. 

By the Court: 

Q. What is your recollection of what you said? A. 

What I saved, I saved that I heard a little rumpus down 

in the alley. The boys told me they jumped over the fence, 

that the officer was beating up some person—some people 

down in the allev. 

•> 
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Q. That this boy told you that the officer was beating 
up some people down in the alley? A. Yes, sir. 

The Court: Well, I know you said that later. I api 
not certain whether that is what you— 

Mr. Krouse: I don’t think he said “the boy” the firgt 
time vour honor. 

The Court: What is that? 

Mr. Krouse: I think that “boy” was an afterthought. 
I don’t think he mentioned that the first time. 

58 The Court: I don’t think in the presence of the 
jury he said that. 

The Witness: No, I didn’t. 

The Court: My recollection of what he said was thht 
there had been—there was a rumpus and they had begt 
up some people, or something to that effect. Anyway, thht 
was about the substance of it. 

Mr. Hughes: 11 Some people ’ ’. 

The Court: I think so. But I don’t think that altefs 
the situation very much. It is clearly inadmissible evi¬ 
dence in either event. The only question that I am fac^d 
with right now is whether or not by proper instruction to 
the jury that statement will be disregarded by them ai^d 
not affect their action in this case. 

This is unfortunatelv the second time that matter of a 

•> i 

hearsay nature has been stated by a witness. In both in¬ 
stances the testimony was not responsive to the questioja. 
I feel rather satisfied, with the character of the jury whi<Jh 
we have, that under an appropriate instruction to them th^y 
will not permit that to weigh with them or prejudice thein 
in their action. My concern is that they not only observe 
that but that they will not let it affect their judgment in 
disregarding more that I tell them to disregard. There Js 
that possibility. 
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I shall refuse the motion for a new trial and make ap¬ 
propriate instructions to the jury, and I feel confident that 
what has been said will not prejudice the defendants. 

Mr. Hughes: Note an exception. 

Mr. Lane: Note an exception, if your Honor please. 

The Court: I note an exception. 

(Addressing the witness) And hereafter you don’t vol¬ 
unteer any statement of things you heard. You testify 
only as to what you saw. Do you understand? 

The Witness: Yes, sir. 

59 (Thereupon the jury returned and took their places 
in the jury box.) 

The Court: Now, members of the jury, this witness 
made a statement just before you were withdrawn, refer¬ 
ring to some rumpus which he had heard and about some¬ 
body, or “They” I believe was the term used, beating up 
somebody or some people. Now, the Court has ascertained 
by inquiring from the witness that that statement was made 
by him upon hearsay. It should not have been testified to 
by him in this case. It should be entirely disregarded by 
you. If I did not have confidence that under such instruc¬ 
tions as I am now giving you you would entirely disregard 
the statement and not let it in any way affect your judgment 
in this case, I am frank to say I would declare a mistrial in 
this case now; but I do have confidence, instructing you to 
disregard such statement, that you will disregard it and 
you will not permit it to affect your judgment or your ac¬ 
tion in this case, and I charge you most earnestly to ob¬ 
serve that instruction. 

Proceed. 

P»y Mr. Krouse: 

Q. Clarence, did you observe where these officers went 
that you saw? A. Yes, sir. 
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Q. By the way, did you know the other officer that was 
with Officer Martin? A. I don’t know him. 

Q. Did you observe where they went? A. Yes, sir. 

Q. Where did they go? A. Well, they went in a fel¬ 
low’s house over there, called Sam Praester’s. 

7 i 

Q. Who lives in there? A. Sam Praeter’s wife and ^ 
fellow by the name of Cain. 

Mr. Krouse: Is Cain Robinson here? 

60 The Witness: He’s outside, I believe. 

By Mr. Krouse: 

Q. Did you see them come out of there? A. Yes, sit. 

Q. What did you see ? A. The first I saw, I saw him-^ 
I saw the—this Cain, they throwed him out. I couldnft 
say which one throwed him out, but they throwed him out 
the door on his head; come out with no shirt on, no shods 
on, and he run around the lot. 

Q. Do you know Cain’s last name? A. Cain Robih- 
son. I believe he’s around back here (indicating). 

Mr. Krouse: All right. You may examine. 

The Court: The officer just brought him in. (Indicat¬ 
ing a colored man). 

Mr. Krouse: That’s all right. Just stand right ther^. 

By Mr. Krouse: 

Q. Do you know that man? A. Yes, sir. 

Q. Who is he? A. Mr. Cain. 

Mr. Krouse: All right. 

The Court: All right. You may examine. 

BEATRICE THOMAS was called as a witness on be¬ 
half of the United States and testified that she lived qt 
2418 Snowy’s Court: whereupon the following direct exam¬ 
ination took place. 

Q. Do you know a policeman by the name of Martifi? 
A. Yes, sir. 
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Q. How long have you known him? A. I have been 
knowing him since he has been coming around that way. 

Q. About how long has that been? A. I been seeing 
him around there over a year. 

Q. Do you see him here in the court room today? 
61 Will you look around, please? Will you stand up? 
(The witness stood and indicated.) 

A. Yes, sir. There he is over there. 

Q. Did you see him in Snow’s Court on Labor Day 
night? A. Yes, sir. 

Q. Do you know a man by the name of LeRoy Lomax? 
A. Yes, sir. 

Q. Did you see him in Snow’s Court that night? A. 
Yes, sir. 

Q. Do you know whether or not officer Martin had any 
difficulties with him there? 

Mr. Hughes: May we have the time first, please? 

Mr. Krouse: Yes, what time it was. 

The Court: Yes, what time was it? 

The Witness: About between eleven and quarter past. 

By Mr. Krouse: 

Q. And did you notice if he had any difficulties with 
Le Roy Lomax? A. I didn’t notice—I seen him when he 
hit him and knocked him down. 

Mr. Krouse: You may examine. 
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In the United States Court of Appeals for the 
District of Columbia 

January Term, 1942 

j 

No. 7882 

Henry J. Martin, appellant 

v. 

United States, appellee 

’ | 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR TIIE DISTRICT OF COLUMBIA 

———— 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

The appellant, Henry J. Martin, was indicted with 
one James E. Stabler, for the crime of assault with 
a dangerous weapon, alleged to have been committed 
upon one Luther Soekwell on September 2, 1940, in 
the District of Columbia (Tr. 5). The evidence ad¬ 
duced at the trial upon the indictment showed that on 
September 2, 1940, Soekwell was standing on the Cor¬ 
ner of Virginia Avenue and 24th Street N. W., when 
he was approached by two officers. Without any ap¬ 
parent justification, one of them grabbed him by I the 

U) i 
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shirt, and by his back. The second officer chased a 
man who had been standing with Sockwell. Sockwell 
was beaten with a stick as he was taken across the 
street to the driveway of a filling station; one officer 
hitting him over the head, the other striking him in 
the side. The two officers thereupon left the scene, 
without arresting or placing a charge against him. 
The appellant was identified by Sockwell as one of the 
officers who assaulted him (Appellee’s App. 1). 

Abner Lewis testified that he knew the appellant 
and that, on the night of September 2, 1940, he wit¬ 
nessed an assault perpetrated by the appellant and 
another officer on Sockwell, using a stick, and that 
they left Sockwell lying in front of a gasoline station 
(Appellee’s App. 1). Willie Williams, the person 
standing with Sockwell at the time the officers ap¬ 
proached, testified that on the night in question he 
had not been drinking and was not creating a dis¬ 
order; and that the two officers did not say anything 
until after they had struck Sockwell and him. He 
could not identify the officers, however (Appellee’s 
App. 27). 

Vernon Mason identified the appellant as one off the 
two officers whom he saw beating a boy in front of a 
gasoline station on September 2, 1940. He stated that 
one of them was whipping the boy with a stick, and 
the other was kicking him; and that the incident oc¬ 
curred between 10:30 and 11:00 o’clock p. m. (Ap¬ 
pellee’s App. 27). Lorenzo Morgan and Thomas 
Mitchell testified to the same effect (Appellee’s 
App. 28). 
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The appellant testified in his own behalf, to the 
effect that he did not recall ever seeing the complain¬ 
ing witness prior to the time of the trial, and that (ie 
did not strike him with a blackjack or night stick; 
that on September 2, 1940, at about 10:00 o’cloc^, 
he called in to the precinct from Box No. 24, which jis 
located on the northwest comer of 24th and G Streetjs; 
that, with Officer Stabler, he proceeded, on foot, ea^t 
on G Street to the 21-2200 block, where they lingered 
for a period of five minutes or so, because they hiid 
several vigorous complaints about disorderly boys. 
The two of them thereupon continued east to 17{h 
Street, where they turned north to the junction of 
Pennsylvania Avenue and 17th Street. After pausing 
there for a short time, they proceeded west on Penn¬ 
sylvania Avenue, hesitating en route to observe the 
several places of business. They crossed Washington 
Circle to 24th Street, and turned south. They h4d 
“numerous complaints in that vicinity,” and so they 
decided to go back into that neighborhood, reaching 
24th and G Streets at about 11:00 o’clock, where the 
appellant again pulled Box No. 24. The appellant 
testified further that the neighborhood which he pa¬ 
trolled was populated for the most part with colored 
people, and was a place where there had been a gre^t 
deal of petty thievery and molestation of women, 4s 
well as difficulty with the younger element in creating 
disorder and shooting dice (Appellant’s App. 2-6). 

Upon cross-examination, the appellant testified that 
neither he nor Officer Stabler made any arrests on tfte 
night of September 2, and that he did not recall any 
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other complaints that he had received that night. He 
could recall the exact route that he took, and where he 
went. He testified further that Snow’s Court was on 
his beat, and that he had been through that court 
earlier in the evening, but that it was around 7:00 
o’clock. He thereupon was asked whether he had had 
any “trouble” in Snow’s Court, to which he answered 
in the negative. Objection was made to questions 
which pertained to offenses other than the one for 
which he was on trial, but the court ruled, out of the 
presence of the jury, that the Government was entitled 
“to cross-examine him on everything he did that night” 
in the times mentioned on direct examination, and the 
fact that he was charged by other indictments with 
other offenses alleged to have been committed that 
night did not render the cross-examination improper. 
Thereupon, the appellant was asked whether or not it 
was true that he went into the house of a man by the 
name of Cain Robinson, at 2424^ Snow’s Court, that 
night about 11:15 p. m., and had some difficulty 
with him there; whether he had some difficulty with a 
colored man by the name of Ham Dykes at the corner 
of New Hampshire Avenue and I Street, which was on 
the appellant’s beat; whether he had any difficulty 
that night in Snow’s Court with one Leroy Lomax, 
between 10:30 and 10:45 o’clock; whether he had some 
difficulties with a man by the name of George Edward 
Chinn, that night between 11:30 and 11:45 p. m., on 
27th Street between I and K Streets, which was on 
appellant’s beat; and whether, at approximately the 
hour of 11:05 p. m., he had some difficulty with one 



Eugene Nickins, as the latter was coming from a store 
at 25th and K Streets. All of these questions were 
answered by the appellant in the negative (Appellaijt’s 
App. 7-12). I 

In rebuttal, the Government called as a witness Cain 
Robinson, who testified that on September 2, 1940, tjwo 
police officers came into his home in Snow’s Coiirt, 
where he was lying on a couch; that he was awakefied 
when these officers, dressed in helmets and gray shirts, 
started to beat him with a stick; that he was pot 
causing any trouble to anyone at the time. He \^as 
unable to identify the officers (Appellant’s App. 12-319). 
However, one Clarence Gray, called as a witness, testi¬ 
fied that between 11:00 and 11:15 that night he saw 
the appellant, whom he knew, enter the premises of 
Cain Robinson (Appellant’s App. 25). During his 
testimony Gray stated, in referring to Snow’s Court, 
that “ there was a little rumpus. They beat up sopie- 
one down there” (Appellant’s App. 20). Appellant 
thereupon moved to withdraw a juror. The motion 
was overruled, and the jury was admonished to dis¬ 
regard the statement and not permit it to affect j its 
judgment in the case (Appellant’s App. 24). 

Beatrice Thomas was also called by the Government, 
and she testified that she knew the appellant and that, 
on September 2, 1940, between 11:00 and 11:15 in J;he 
evening, she saw the appellant in Snow’s Court and 

i 

observed him hit Leroy Lomax and knock him dqwn 
(Appellant’s App. 26). 
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ISSUES INVOLVED 

The issues involved on this appeal, as raised by the 
appellant, may be stated as follows: 

1. Whether the Court erred in permitting the Gov¬ 
ernment to cross-examine the appellant with respect to 
his whereabouts and conduct on the night of the crime, 
such cross-examination allegedly disclosing acts of mis¬ 
conduct other than that for which he was on trial. 

2. Whether the Court erred in permitting the Gov¬ 
ernment to introduce in rebuttal evidence of other 
offenses committed by the appellant on the night in 
question which were similar in character to the offense 
charged in the indictment on trial. 

3. Whether the Court erred in denying appellant’s 
motion to withdraw a juror and declare a mistrial be¬ 
cause of the mention by government witnesses of 
appellant’s implication in other offenses. 

SUMMARY OF ARGUMENT 

I 

The appellant, testifying on his own behalf, stated 
that, on the night of September 2, 1940, between 10 
and 11 o’clock, he, together with Officer Stabler, 
patrolled a beat north and east of 24th and G Streets 
N. W., that during that particular hour he investigated 
certain complaints in the neighborhood; that he had 
never seen the complaining witness prior to the time 
of the trial, and did not see or strike him on the night 
of September 2,1940. On cross-examination, the trial 
court permitted the Government to interrogate him 
with respect to certain difficulties or trouble which he 
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is supposed to have had with other colored persons 
on the night in question. The appellant answered 
each question in the negative. It is now contended 
that the court, by permitting the Government tq so 
cross-examine the appellant, committed reversible 
error. 

In the first place, it is submitted that the cross- 
examination was proper, falling within the bounds of 
the direct examination as well as some of the other 
answers on cross-examination. The appellant sought 
to establish, by his testimony in chief, his whereabouts 
on the night in question, as well as his conduct at that 
time. Having opened the door, the Government had 
a right to cross-examine him with respect thereto, j 

In the second place, by denying that he had ever 
seen or had any trouble with the complaining witness, 
the appellant raised the direct issue of identity of the 
perpetrator of the crime for which lie was being trifed. 
Being in issue in the case, it was proper for the Gov¬ 
ernment to attempt to show, by other acts of a similar 
character committed on the same night upon other 
colored persons in the same neighborhood, the prob¬ 
ability that the appellant was the guilty person. This 
was proper on cross-examination, within the rule an¬ 
nounced in Hawkins v. United States, 39 F. (2d) 294, 
59 App. D. C. 249. | 

In the third place, as the appellant denied that he 
had any difficulties with other persons on the nigjit 
in question, he was not prejudiced by the cross-exami¬ 
nation, under the rule followed in the federal courtp. 
Sawyer v. United States, 202 IT. S. 150. 


I 


i 
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II 

The appellant next contends that the court erred in 
permitting the Government to introduce, in rebuttal, 
evidence of other offenses. This evidence showed that, 
on the night of September 2, 1940, within the imme¬ 
diate vicinity of the place where the complaining 
witness was assaulted and about the same time, two 
other colored persons were beaten by the appellant. 
That evidence was relevant to the issue of identity 
and also to establish a design or scheme on the part 
of the appellant to perpetrate assaults upon colored 
people. The fact that the evidence tended to show 
that appellant was guilty of other offenses does not 
render it inadmissible, its relevancy being clear. Like¬ 
wise, the fact that the appellant was under indictment 
for these other assaults can have no bearing upon the 
question of admissibility. Being admissible on the 
theory above mentioned, the appellant cannot gain a 
new trial as a result thereof. 

III 

The appellant next complains that the court com¬ 
mitted reversible error in denying his motion to with¬ 
draw a juror and to declare a mistrial, because 
Government witnesses mentioned other offenses while 
on the witness stand. What the objectionable testi¬ 
mony consists of, is not clear from the appellant’s brief. 
If the contention is based upon the evidence discussed 
in point II of this brief, it is obviously without merit. 
On the other hand, if the appellant’s contention is 
founded upon the statement of one Clarence Gray that 
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“They beat up someone down there,” it is sufficient 
to state that the court sustained an objection to j the 
statement and admonished the jury to disregard it. 
The presumption is that the jury heeded the admoni¬ 
tion. In any event, it is difficult to say that the state¬ 
ment was prejudicial, because whom “they” referred to 
is not clear; the appellant denied, while on the witness 
stand, that he was involved in any difficulties in Snow’s 
Court on that night; that there were some difficulties 
is conclusively established by other and admissible 
testimony; and Officer Stabler, who, according to|the 
appellant, was with him that night, and necessarily, 
according to the appellant’s version, must have ijeen 
the other half of the “They,” was acquitted of the 
same charge made against the appellant. 

ARGUMENT 

I I 

Cross-examination of the appellant by Government counsel 
was neither improper nor prejudicial 

The appellant first contends that the court erred in 
permitting the Government to cross-examine jtiim 
about “other alleged assaults” upon other colored 
people, when said assaults had nothing to do ^ith 
the charge upon which the appellant was being tried. 
Appellant’s argument is bottomed upon the principle 
that acts of misconduct, not resulting in conviction 
of a crime, do not constitute proper subjects of cross- 
examination to impeach a witness. Although the 
general principle relied upon is, concededly, a sound 
one, the cross-examination in the present case clearly 
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was admissible on other grounds. Consequently, the 
appellant’s contention is without merit. 

When a defendant voluntarily elects to take the 
witness stand, he assumes the role of any other wit¬ 
ness, and may be cross-examined to the fullest extent. 
Raff el v. United States, 271 U. S. 494, 46 S. Ct. 566, 
70 L. ed. 1054; Sawyer v. United States, 202 U. S. 150, 
26 S. Ct. 575, 50 L. ed. 972; Tomlinson v. United 
States, 93 F. (2d) 652, 68 App. D. C. 106, cert. den. 303 
U. S. 646. See Jamson v. Larsson, 30 App. D. C. 203. 

The office of such cross-examination is “to test the 
truth of the statements of the witness, made on 
direct; and to this end it may be exerted directly to 
break down the testimony in chief, to affect the credi¬ 
bility of the witness, or to show intent. The extent 
to which cross-examination upon collateral matters 
shall go is a matter peculiarly within the discretion 
of the trial judge.” United States v. Manton, 107 F. 
(2d) 834, 845 (C. C. A. 2d), cert, denied, 309 U. S. 
664. Thus, it is proper to probe the witness on cross- 
examination concerning his testimony on direct, if for 
no other reason than to determine whether he had dis¬ 
closed upon direct examination all the facts and cir¬ 
cumstances in reference to that direct testimony. 
Marin v. United States, 10 F. (2d) 271 (C. C. A. 
6th). And if a defendant offers himself as a witness, 
“he has no right to set forth to the jury all the facts 
which tend in his favor, without laying himself open 
to a cross-examination upon those facts,” the scope 
of such examination being a matter of discretion with 
the trial court. Gowling v. United States, 64 F. (2d) 
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796 (C. C. A. 6th). In this respect it has been gen¬ 
erally held that the right of cross-examination is pot 
confined to the specific questions or details of the di¬ 
rect examination, but extends to the whole subject- 
matter inquired about. DeWitt v. Skinner, 232 Bed. 
443 (C. C. A. 8th); Stewart v. United States, 21l| F. 
41,48 (C.C. A. 9th). j 

In Fitzpatrick v. United States, 178 U. S. 304, 315, 
20 S. Ct. 944, 44 L. ed. 1078, the Supreme Court of jthe 
United States, in affirming a murder conviction, held 
that when an accused takes the witness stand pnd 
attempts to explain his conduct and whereabouts on 
the night of the crime, he may be cross-examined ^as 
to every fact which had a bearing upon his where¬ 
abouts upon the night of the murder, and as to what 
he did and the persons with whom he associated that 
night” and the places he had visited. This case, ij is 
respectfully submitted, fully sustains the ruling of the 
trial court in the present case. 

The questions propounded by the Government wk’e 
properly within the subject-matter of the appellant's 
testimony in chief, and hence, it is difficult to conceive 
an abuse of discretion on the part of the trial ju<%e. 
On direct examination, the appellant attempted j to 
show that between the hours of 10 and 11 p. ni. j on 
the night of September 2, 1940, he and Officer Stabler, 
in carrying out their orders, patrolled their beat along 
certain streets; that during this time they had mpny 

complaints of disorderly conduct, dice games, pnd 

! 

other violations of law in the neighborhood, and t^iat 
they made investigation of these complaints; that jhe 
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appellant did not know Sockwell, the complaining wit¬ 
ness, and did not attack him on the night in question. 
Having testified with respect to these facts, the Gov¬ 
ernment certainly was entitled to probe the witness 
in an effort to break down that testimony, to impeach 
his credibility, and to weaken his claim that he was 
not the officer who attacked the complainant. The 
inquiry being opened on direct examination, the ap¬ 
pellant “thus subjected himself to searching cross- 
examination/’ Tomlinson v. United States, 93 
F. (2d) 652, 655, 68 App. D. C. 106, cert, denied, 303 
U. S. 646. See Powers v. United States, 223 U. S. 303, 
314, 315; Austin v. United States, 4 F. (2d) 774 (0. C. 
A. 9); Silverman v. United States, 59 F. (2d) 636 
(C. C. A. 1), cert. denied, 287 U. S. 640; McIntosh v. 
United States, 1 F. (2d) 427 (C. C. A. 7). 

The fact that the cross-examination may have 
brought to light criminal conduct other than that for 
which he was being tried, is immaterial, so long as the 
inquiry was relevant to the case. Cravens v. United 
States, 62 F. (2d) 261, 273 (C. C. A. 8), cert, denied, 
289 U. S. 733; Gowling v. United States, 64 F. (2d) 
796 (C. C. A. 6). See Hawkins v. United States, 39 
F. (2d) 294, 59 App. D. C. 249. In this respect, how¬ 
ever, it should be noted that the cross-examination of 
the appellant did not elicit information connecting 
him with other offenses. The questions propounded 
to him by the Government were limited to “difficul¬ 
ties’’ or “trouble” that he had that night with certain 
persons. There was no reference to criminal conduct. 
When considered in the light of the direct testimony— 



that he proceeded along a well-defined route and that 
he investigated several complaints of disorderly Con¬ 
duct and dice games, as well as other violations of the 
law—the inquiry obviously was proper. Fitzpatrick 
v. United States, 178 U. S. 304, 315, 20 S. Ct. ^44, 
44 L. ed. 1078. The mere fact that the Governmjent 
was permitted to question the defendant with respect 
to his movements between 11: 00 and 11:15 p. m. does 
not require a different conclusion. At what particu¬ 
lar time a certain act takes place is always difficult 
of definite determination. Hence, it cannot properly 
be said that the trial court abused its discretion in 

j 

permitting the Government to inquire of the appellant 
concerning his difficulties that night with Cain Robin¬ 
son, occurring shortly after 11 o’clock. The extent to 
which cross-examination shall go is always a matter 
peculiarly within the discretion of the trial judge. 
United States v. Manton, 107 F. (2d) 834, 845 (C. C. 
A. 2), cert, denied, 309 U. S. 664. There has been no 
showing of an abuse of that discretion in this case. 

Not only was the cross-examination proper, as fall¬ 
ing within the scope of the direct examination, bu^ it 
was permissible on a second theory. The appellant, 
on direct, denied that he had ever seen the complain¬ 
ing witness prior to the time he saw him in court, jmd 
specifically denied that he had struck him on Septem¬ 
ber 2, 1940. By that testimony, he directly raised |the 
issue of identity. Likewise, there was in issue jthe 
question of motive. These elements being in iskue, 
it was proper to cross-examine him with respect 
thereto. Austin v. United States, 4 F. (2d) 774, 775 
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(C. C. A. 9); Silverman v. United States, 59 F. (2d) 
636, 638 (C. C. A. 1). It is well established that the 
Government may introduce other or even a series of 
acts similar to the act for which a defendant is being 
tried, by which to prove identity, intent, plan, or mo¬ 
tive. See Burge v. United States, 26 App. D. C. 524, 
535, et seq.; Witters v. United States, 106 F. (2d) 837, 
70 App. D. C. 316; People v. Molineux, 61 N. E. 286, 
168 N. Y. 264, 293. See also, Gowling v. United States, 
64 F. (2d) 796 (C. C. A. 6th). See, generally, 20 Am. 
Jur., “ Evidence/ ’ § 312 et seq., and the authorities dis¬ 
cussed in the next succeeding section of this brief. As 
a matter of fact, the Government could have introduced 
such evidence in its case in chief, but was not required 
to do so. It was proper to wait until the defendant 
took the witness stand, and then cross-examine him 
upon those matters. As was said by this Court in 
Hawkins v. United States, 39 F. (2d) 294,59 App. D. C. 
249: 

It is that character of testimony which may 
be introduced either in chief to establish decla¬ 
rations and threats made by the defendant, or it 
may be reserved for rebuttal, if the facts relat¬ 
ing to the conversation are denied by the 
defendant on his cross-examination. The 
prosecution, by reserving it for rebuttal, merely 
takes the chance of the defendant’s refusal to 
testify, in which instance the prosecution would 
lose the benefit of the testimony. But in this 
case, where the defendant submitted himself to 
examination as a witness, it was competent to 
ask him on cross-examination the facts relating 
to the alleged conversation. If he had admit- 
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ted them, that would have been the end o[f it, 

| 

but his denial opened the door for impeach¬ 
ment on rebuttal. 

In the* present ease, the Government availed itself of 
1 he opportunity afforded by the appellant’s election to 
lake the witness stand. 

But even assuming that the cross-examination jwas 
outside of the prescribed limits, it does not follow jthat 
it constitutes reversible error. The appellant emphati¬ 
cally denied the truth of the facts'contained ini the 
questions propounded by the Government. Under 
such circumstances, the authorities uniformly hold jthat 
a defendant has no ground for complaint, his answers 
being in the negative. 

Sawyer v. United States, 202 U. S. 150, 166; 

United States v. Trenton Potteries Co., 273 
U. S. 392, 404; j 

Sacks v. United States, 41 App. D. C. 34 ;j 

United States v. Frankel, 65 F. (2d) 285 (<p. C. 
A. 2d) cert. denied, 290 U. S. 682; 

Dawson v. United States, 10 F. (2d) 106 (<p. C. 
A. 9th) cert, denied, 271 U. S. 687. 

See also, Bowlin v. State, 1 S. W. (2d) p46; 
175 Ark. 1047; 

People v. Vukicli, 257 Pac. 46, 201 Cal. 

It is clear, therefore, that the appellant’s contention 
the judgment must be reversed because of 
cross-examination cannot prevail. 

436478—42 - 3 
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II 

The Government’s rebuttal testimony showing other offenses 

was proper 

It is next contended that the court erred in permit¬ 
ting the Government to introduce, in rebuttal, testi¬ 
mony to the effect that the appellant, on the night of 
September 2, 1940, perpetrated assaults upon persons 
other than the complainant in the case on trial. Spe¬ 
cifically, it is urged that a defendant in a criminal case 
cannot be impeached by evidence of other offenses, and 
that, for purposes of impeachment, the Government is 
bound by the answers of the accused, elicited on cross- 
examination. The Government concedes the validity 
of the latter argument, but submits that the evidence 
was admissible in the present case on another theory, 
namely, to establish the identification of the appellant 
as the person who assaulted Luther Sockwell. 

Admittedly, it is a long-established rule, ingrained in 
our common law jurisprudence, that in a criminal 
prosecution evidence is inadmissible which tends to 
prove that the accused committed a crime other than 
the one for which he stands charged in the indictment 
on trial. Langhlin v. United States, 92 F. (2d) 506, 
509; 67 App. D. C. 355. 358; ltyan v. United States, 26 
App. 1). 0. 74, 83; Barge v. United States, 26 App. 
D. C. 524, 535. 

It is equally well settled, however, that to this rule 
there are certain well-defined exceptions under which 
evidence of other offenses is admissible, “to the end 
that all relevant facts and circumstances tending to 
establish any of the constituent elements of the crime 
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for which the accused is on trial may be made to lap- 
pear.” Witters v. United States, 106 F. (2d) 837, 839, 
70 App. D. 0. 316. See Ryan v. United States,\ 26 
App. D. C., 74, 83; Price v. United States, 289 F. i>62, 
53 App. D. C. 164. The exceptions are so numerous 
that it has been said to be difficult to determine wljicli 
is more extensive, the doctrine or the acknowledged 
exceptions. United States v. Sebo, 101 F. (2d) 889 
(C. C. A. 7th). These exceptions were clearly stated 
in the leading case of People v. Molineux, 61 N. E. ^86, 
168 N. Y. 264, 293, which statement was accepted and 
approved by this Court in Barge v. United States, 26 
App. D. C. 524, 536, as follows: j 

The exceptions to the rule cannot be stalted 
with categorical precision. Generally speaking, 
evidence of other crimes is competent to prove 
the specific crime charged, in order to establish 
(1) motive; (2) intent; (3) the absence of niis- 
take or accident; (4) a common scheme or plan 
embracing the commission of two or more crimes 
so related to each other that proof of one tepds 
to establish the other; (5) the identity of the 
person charged with the commission of the crime 
on trial. 

In determining whether evidence of other and Col¬ 
lateral acts should be admitted under these exceptions 
to the rule, the trial court is vested with a discretion 
which should not be interfered with on appeal unless 
it manifestly appears that the testimony has no bear¬ 
ing upon the questions at issue. 

Moore v. United States, 150 U. S. 57, 60; j 

Partridge v. United States, 39 App. D. j C. 
571, 577; ' 
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Eagles v. United States, 25 F. (2d) 546, 58 
App. D. C. 122, cert, denied, 277 U. S. 609; 

United States v. Sebo, 101 F. (2d) 889, 891 
(C. C. A. 7th). 

As the Supreme Court of the United States said 
in Williamson v. United States, 207 U. S. 425, 451, 
the modem tendency, both of legislation and of the 
decisions of courts, is to give as wide a scope as pos¬ 
sible to the investigation of facts; and evidence of a 
collateral fact, to be used as a basis of legitimate 
argument, is competent, even though it pertains to 
another offense, if the inferences it affords may tend, 
even in a slight degree, to elucidate the inquiry, or to 
assist, though remotely, to a determination probably 
foimded in truth. See Price v. United States, 289 
Fed. 562, 53 App. D. C. 164, 166; Shettel v. United 
States, 113 F. (2d) 34, 72 App. D. C. 250. 

In the present case, the appellant was charged by 
the Government with assaulting a colored man, one 
Luther Soekwell, on the night of September 2, 1940, 
between the hours of 10:30 and 11:00 o’clock, in the 
vicinity of 24th Street and Virginia Avenue. That 
Soekwell was beaten is conclusively established by the 
evidence. According to the testimony of the victim 
as well as other witnesses, the assault was perpetrated 
by two police officers. Several of these witnesses iden¬ 
tified the appellant as one of the officers. The appel¬ 
lant, taking the witness stand on his own behalf, em¬ 
phatically denied that he had ever seen Soekwell be¬ 
fore or that he had struck him on the night in question. 
According to his testimony, he was, at the time of the 



assault, peaceably patrolling his beat—which beat ad¬ 
mittedly included within it the scene -of the assault. 
By this evidence, the appellant directly raised the 
issue of identity, the paramount question in the case. 
Consequently, the Government, in rebuttal, was en¬ 
titled to introduce any evidence which had a tendency 
to shed light, even in a slight degree, upon this a^l- 
important and vital fact. Williamson v. United 
States, supra; Price v. United States, supra; Eagles 
v. United States, supra; Fall v. United States, 49 F. 
(2d) 506, 512, 60 App. D. C. 124, 130 cert, denied, 2$3 
U. S. 867. | 

To this end, it was proper for the Government to 
introduce evidence that, on the night of September 
2,1940, within a few minutes of the assault by a police 
officer upon Sockwell, an officer identified as the appel¬ 
lant assaulted other colored persons within the im¬ 
mediate vicinity and on the same beat and with a 
stick. 

Within the well-recognized exceptions to the rijle 
of exclusion above discussed, the authorities gener¬ 
ally hold that evidence which tends to aid in identi¬ 
fying the accused as the person who committed the 
particular crime under investigation is admissible, 
notwithstanding the fact that such evidence tends to 
show that the accused is guilty of other crimes fbr 
which he is not on trial. People v. Molineux, 61 N. E. 
286, 168 N. Y. 264. Thus, where offenses of lifte 
character are committed by the same person, in the 
same locality, within a period of time reasonably nekr 
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to the time of the offense on trial, testimony of such 
offenses is relevant to the issue of identity. 

McGee v. Commonwealth, 55 S. W. (2d) 382, 
246 Ky. 445; 

Whiteman v. State, 164 N. E. 51,119 Ohio St. 
285; 

People v. Jennings, 96 N. E. 1077, 252 Ill. 534; 

People v. Thau, 113 N. E. 556, 219 N. Y. 39; 

State v. Harris, 113 N. W. 1078,153 Iowa 592; 

Dotterrer v. State, 88 N. E. 689, 172 Ind. 357. 

See: 

Eagles v. United States, 25 F. (2d) 546, 58 
App. D. C. 122, cert, denied, 277 U. S. 609. 

See also: 

Note, 22 A. L. R. 1016; 

Note, 27 A. L. R. 357; 

Note, 63 A. L. R. 602. 

In McGee v. Commonwealth, supra, evidence was 
introduced of two robberies allegedly committed by 
the defendant upon others in the neighborhood of the 
place where he committed the murder for which he 
was on trial. The evidence was held to be admissible, 
as falling within the exception to the general rule, 
namely, to identify the defendant. The court, in 
quoting from the earlier case of Moore v. Common¬ 
wealth, 188 Ky. 505, 222 S. W. 934, said: “The crimes 
were all committed, in point of time, within the space 
of an hour and in the immediate neighborhood of each 
other, showing a systematic plan of criminal actions, 
and all fairly attributable to the same person. The 
evidence was relevant and competent, as conducing 
to prove the identity of the perpetrator of the crime 
at Foster's, with that at Hutchens’, whom the evi¬ 
dence conduced to prove was the accused.*’ 
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Furthermore, an additional ground for the admis^ 
sion of the evidence of the other offenses exists iiji 
this case. Such evidence tends to show a common 

i 

scheme, plan, or system embracing the commissioiji 
of several related crimes, and therefore it is admissible 
under a second exception to the rule of exclusion!. 
On the night of September 2, 1940, the appellant 
assaulted Cain Robinson and Leroy Lomax at a place 
admittedly on his beat, which assaults were committed 
within a very short time of the assault on Luther Socli- 

i 

well, the complaining witness. The criminal design 
or scheme of the appellant to assault colored persons 
in the neighborhood known as “Foggy Bottom” is 
relevant and competent. It properly may be shown by 
evidence of the commission of other like offenses. 

Gears v. States, 180 N. E. 585, 203 Ind. 380; j 

Scrape v. State, 71 S. W. (2d) 460, 181 Arif. 

221 ; 

State v. Collins, 266 Pac. 937,126 Kans. 17; 

Paramore v. State, 286 Pac. 811, 47 Okla. Cy. 
140. 

See: 

Witters v. United States, 106 F. (2d) 837, 70 
App. D. C. 316; 

Withaup v. United States, 127 Fed. 530, 532 
(C. C. A. 8). 

The fact that the appellant was under indictment 
for these other offenses, as contended, does not render 
evidence thereof inadmissible, their relevancy beirlg 
clear. Witters v. United States, 106 F. (2d) 837, 70 
App. D. C. 316. | 
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If the rebuttal testimony was admissible upon any 
theory, its admission in evidence cannot be challenged 
on appeal. Silverman v. United States, 59 F. (2d) 
636, 639 (C. C. A. 1), cert, denied, 287 U. S. 640; Hay¬ 
wood v. United States, 268 Fed. 795, 806 (C. C. A. 7th), 
cert, denied, 256 U. S. 689; People v. Selby, 245 P. 
426, 198 Cal. 426. The admissibility of the evidence 
in the present case being clear, it follows, necessarily, 
that the appellant cannot prevail in his contention. 

Ill 

No error was committed by the trial court in refusing to with¬ 
draw a juror and declare a mistrial 

The appellant next contends that the trial court 
erred in refusing to declare a mistrial on the ground 
that certain witnesses called by the prosecution testi¬ 
fied to other alleged assaults entirely collateral to 
the issue on trial. What testimony the appellant has 
reference to, is difficult to determine. If the conten¬ 
tion is based upon the rebuttal evidence discussed in 
the last preceding section of this brief, then obviously 
it is without merit, for, as is more fully discussed in 
that section, the evidence was proper and clearly ad¬ 
missible. 

On the other hand, if his objection is directed to 
certain hearsay statements made by Government wit- 
nessees which, admittedly, were improper, it is sub¬ 
mitted that the statements were not prejudicial and 
were withdrawn from the consideration of the juiy by 
full and adequate instructions of the court. Thus, 
Clarence Gray testified that between 11:00 and 11:15 
o’clock on the night of September 2,1940, he was in the 
vicinity of Snow’s Court and K Street, and that 
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“There was a little rumpus. They beat up someone 
down there” (appellant’s appendix 20). The court 
ruled that the statement was inadmissible, and inj 
structed the jury as follows: 

I 

Now, members of the jury, this witness made 
a statement just before you were withdrawn^ 
referring to some rumpus which he had heard 
and about somebody, or “They” I believe was 
the term used, beating up somebody or some 
people. Now, the Court lias ascertained by in¬ 
quiring from the witness that that statement 
was made by him upon hearsay. It should not 
have been testified to by him in this case. l| 
should be entirely disregarded by you. If I did 
not have confidence that under such instruction^ 
as I am now giving you you would entirely dis¬ 
regard the statement and not let it in any way 
affect your judgment in this case, I am fran 
to say I would declare a mistrial in this cas 
now; but I do have confidence, instructing yo 
to disregard such statement, that you will dis| 
regard it and you will not permit it to affect 
your judgment or your action in this case, and I 
charge you most earnestly to observe that 
instruction (Appellant’s App. 24). 

In the light of this instruction, the appellant cannot 
now claim to have been prejudiced by the statements^ 
It is well established that a trial court’s admonitioh 
to a jury to disregard certain testimony or comments 
or other improper matter is presumed to have been 
heeded by the jury, in the absence of a contrary affirmf 
ative showing. Landay v. United States, 108 F. (2d 
698, 706 (C. C. A. 6th), cert, denied, 309 U. S. 681 
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Parmagini v. United States, 42 F. (2d) 721 (C. C. A. 
9th) cert, denied, 283 U. S. 818. As this Court said in 
McHenry v. United States, 276 Fed. 761, 765, 51 App. 
D. C. 119,123, in which a statement appeared during a 
murder trial charging the accused with a second 
murder in Boston: “Intelligent and conscientious 
jurors, having in mind the strong admonition of the 
court, would not be influenced in their verdict by such 
a statement.” See also Jones v. Commonwealth, 62 
S. W. (2d) 56, 250 Ky. 217. 

Moreover, the statement of the witness was not 
prejudicial to the appellant in any event. The evi¬ 
dence conclusively established that an assault was 
perpetrated by two police officers, and the appellant 
emphatically denied that he was involved. The state¬ 
ment therefore added nothing to the Government’s 
case, being at most cumulative in character. See 
Smith v. United States, 105 F. (2d) 778, 70 App. D. C. 
255; Sanford v. United States, 98 F. (2d) 325, 327, 
69 App. D. C. 44, 46. See also, Landfield v. United 
States, 9 F. (2d) 315 (C. C. A. 9); Jones v. United 
States, 296 F. 632 (C. C. A. 4). It is also signifi¬ 
cant that the objectionable statement referred to more 
than one person, namely “They,” and the appellant 
testified that Officer Stabler was with him that night. 
Still, and in spite of this allegedly prejudicial state¬ 
ment, the jury acquitted Stabler. Under the circum¬ 
stances, when considered with the admonition of the 
court to the jury, it cannot now be urged that the 
appellant is entitled to a new trial because of the 
statement in question. 
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In this respect, it should be noted that the well- 
established rule is that an appellate court in no case 
■will grant a new trial because of the introduction of ir¬ 
relevant and unimportant testimony, even though of an 
improper nature. The party who complains has j;he 
burden of showing that improper evidence is preju¬ 
dicial. As the Supreme Court said: “Courts of error 
are especially unwilling to reverse cases because un¬ 
important and possibly irrelevant testimony may have 
crept in, unless there is reason to think that practical 
injustice has been thereby caused.” Williamson}, v. 
United States, 207 U. S. 425, 451. To the same effect, 
see Guy v. United States, 107 F. (2d) 288, 71 Ajpp. 
D. C. 89; United States v. Reed, 96 F. (2d) 785 (CJ C. 
A. 2d); Valli v. United States, 94 F. (2d) 687 (C. C. 
A. 1); Borum v. United States, 56 F. (2d) 301, 61 Afcp. 
D. C. 4. 1 

1 Blanche E. Czerkiewicz, a nurse at Emergency Hospital, testi¬ 
fied that she saw two men at that hospital at about 2:30 a. im.; 
and that she remembered making two cards out for two coldred 
men “who said they were beaten by two policemen,” but did jnot 
remember the latter names. Thereupon, the appellant made a ino- 
tion to withdraw a juror, on the ground that the witness’s state¬ 
ment of what the colored men told her was improper and prejudi¬ 
cial. The court overruled the motion, and instructed the jlury 
that it must disregard entirely the statement made by the witness 
and that it could not take such statement into consideration (jTr. 
22, 25). Apparently, the appellant does not contend that the 
court’s action in this respect constitutes a ground for reversal. 
But, even if that contention were advanced, it would not consti¬ 
tute reversible error, for the same reasons stated with respect to 
the statement of Clarence Gray. The witness merely stated a 
fact learned by her from another, which was otherwise con¬ 
clusively established by competent testimony. Being cumula¬ 
tive in character, it does not constitute a ground for reverbal, 
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CONCLUSION 

The record in the- present case, upon which the 
appellant’s conviction is predicated, conclusively shows 
a most serious act of misconduct on the part of a 
local police officer. Such conduct should not and can¬ 
not remain unpunished. The evidence strongly, if not 
conclusively—except for the testimony of the appel¬ 
lant and his partner—identifies the appellant as the 
perpetrator of the crime. In that state of the record, 
an appellate court should not grant a new trial except 
for most cogent reasons. It is the position of the 
Government that the errors alleged to have been com¬ 
mitted during the course of the trial do not constitute 
such reasons. It is respectfully submitted, therefore, 
that the judgment of the District Court should be 
affirmed. 

Edward M. Curran, 

United States Attorney, 

Allen J. Krouse, 

Assistant United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 
Bernard Margolius, 

Assistant United States Attorney, 

Attorneys for Appellee. 

even though the jury had been permitted to consider it. Smith v. 
United States , 105 F. (2d) 778, TO App. D. C. 255, and see the 
other authorities cited in the text. Moreover, the statement, like 
that of Gray, was merely to the effect that two policemen as¬ 
saulted Sockwell. Who those police officers were, she could not 
say. In the light of the admonition of the court, it is going far 
to contend that intelligent and conscientious jurors allowed such 
testimony to affect their judgment. 
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BELL OF EXCEPTIONS 


Luther Needham Sockwell stated, after giving 
his name and address, that on the night of Labor Day 
past he was standing on the comer of Virginia Ave¬ 
nue and 24th Street NW., when two officers walked 
down the street and one of them grabbed him by the 
shirt and after snatching his shirt grabbed him by his 
back, by the suspenders. The other officer chased a 
man that had been standing with the witness. Wit¬ 
ness stated that the one officer beat him with a stick 
as he went across the street to the driveway of a 
filling station where witness fell down; that one officer 
beat him over the head and the other officer beat him 
in the side. Whereupon, the two officers left the scene 
and left witness lying there. Whereupon, witness was 
taken to Emergency Hospital, where he was given first 
aid treatment. His head was treated and a place 
back of his ear and his arm. The witness also stated 
that his shirt was tom completely off him. The wit¬ 
ness further testified that he was not charged with any 
offense by these officers. 

On cross-examination witness identified defendant 
Martin as being one of the officers that assaulted him. 

Abner Lewis testified that he lived at 522 23rd 
Street, N. W., and that he knew a police officer named 
Martin for the past four or five years prior to Sep¬ 
tember 2nd, 1940. The defendant Martin stood up 
and witness identified him as the same officer Martin 
that he knew. Witness further testified that on Sep¬ 
tember 2nd he saw officer Martin and another officer 
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using a stick on a man named Sockwell in front of 
the gasoline station, where they left him lying. 

On cross-examination the witness testified that when 
he first saw Officer Martin that night he was with 
Officer Stabler, and that Officer Martin was whipping 
him with a regular officer’s club. 

Willie Otis Williams testified that he knew Luther 
Sockwell; that around 11 o’clock Labor Day Night, 
1940, he was standing with Sockwell at Virginia Ave¬ 
nue and 24th Street, N. W., waiting for Sockwell’s 
wife to return; that he had not been drinking and was 
not creating a disorder when two police officers ap¬ 
proached and struck witness Sockwell. The officers 
didn’t say anything until after they had struck him 
and Sockwell. 

Whereupon, counsel for defendant objected to the 
testimony given by witness concerning the assault 
made upon him on the ground that it was irrelevant 
and immaterial to the issue. The reason for the ob¬ 
jection was stated to the Court at the bench and but 
of hearing of the jury. At this point the Court Ex¬ 
cluded the jury from the Courtroom and heard argu¬ 
ment on a motion of defense counsel to withdraw j a 
juror. The motion was overruled and counsel for the 
defense noted an exception. 

Whereupon, the jury was recalled to the Courtroom 
and the witness Williams on further direct examina¬ 
tion again testified that the two police officers striifek 
both him and Sockwell. Witness failed to identify the 
officers that struck him. 

Vernon Arthur Mason testified that he lived at 502 
23rd Street, N. W.; that prior to September 2hd, 
1940, he knew a police officer named Martin whom he 
identified in the Courtroom; that on the night J)f 
September 2nd, 1940, at 24th and Virginia Avenue, 
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N. W., he saw two officers beating a boy in front of 
a gas station; that one of them was officer Martin who 
was hitting him with a stick. The witness also iden¬ 
tified Officer Stabler and stated that one of them was 
whipping the boy with a stick and the other one was 
kicking him. 

On cross-examination, the witness testified that he 
saw the incident happen between 10:30 and 11 o'clock 
P. M. Witness further testified that during the past 
eight years officer Martin had occasion to chase wit¬ 
ness several times for shooting crap, but he did not 
have any feeling or animosity against Officer Martin 
for chasing him. 

Lorenzo Edward Morgan testified that he lived at 
522 21st Street NW.; that he had seen officer Martin 
quite a number of times around the vicinity of No. 3 
precinct. Witness identified officer Martin by pointing 
him out in the Court room. Witness further testi¬ 
fied that at around 11 o'clock on the night of Septem¬ 
ber 2nd, 1940, he saw officer Martin on the coiner of 
Virginia Avenue and 24th Street NW., beating a 
man; that the other police officer was kicking a man 
while he was on the ground. Witness pointed out 
the other officer who was in the Court room, identi¬ 
fied as officer Stabler, whom he did not know by name 
but had seen before. 

Thomas Mitchell testified that he lived at 610 23rd 
Street NW. He identified officer Martin and testi¬ 
fied that he had known him for about two years prior 
to Labor Day; that on Labor Day night at about 10 :45 
P. M., he saw officer Martin beating a fellow in the 
driveway of the filling station located at the corner 
of 24th and Virginia Avenue NW.; that another 
officer was with him whom he did not know by name 
but had seen before, and thereupon pointed out in 
the courtroom Officer Stabler. He further stated that 
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one was beating the man with a stick and the other 
was kicking him. 

Upon cross-examination witness testified that he Jid 
not know what he did before 10:45 on the night j in 
question. 

John R. Harris testified that he was a member of 
the Metropolitan Police Department and employed in 
the capacity of a fingerprint man and photographer 
at Headquarters; that on September 5th, 1940, he 
photographed a man named Luther Sockwell. 

Thomas Stubblefield Bowles testified that he lhfed 
at #7 Baltimore Street, Hyattsville, Maryland; that 
on the night of September 2nd, 1940, at around |11 
o’clock P. M., in the vicinity of Virginia Avenue atid 
24th Street NW., he saw a colored boy run across 
the street chased by a policeman; that said policeman 
caught the boy and proceeded to hit him on the head 
with his billy and knocked him down and hit him 
across the shoulders and back; and after the officer 
beat him three or four times with his billy, another 
policeman came up and kicked him once or twice aflfer 
he was on the ground; that the officers walked from 
Twenty-fourth and Virginia Avenue across the street 
by the triangle and proceeded to call in the statibn 
on the call box; that the officers were wearing sumtper 
uniforms; that after the officers left the scene the wit¬ 
ness picked the boy up and took him to the hospital 
in witness’ car. The witness further testified that 
the man who had been beaten had a cut on his heiid 
and was bleeding and his one arm was held against 
him, and his shirt was hanging on and it was torn off, 
and one strap of his underwear was hanging. Tjie 
witness then examined the photograph, Government’s 
Exhibit 1, which had been taken by the witness Harris, 
and stated that there was no difference in the appear¬ 
ance of the witness Sockwell in the photograph than bt 



or about the time be was seen after the trouble. The 
photograph was then admitted in evidence without 
objection from counsel. 

Doctor Louis Ripley testified that he was a medical 
doctor attached to the staff of the Emergency Hospi¬ 
tal; that he was on duty at the hospital on the night 
of September 2nd, 1940, at which time he treated a 
man named Luther Sockwell for laceration of scalp 
and chin; that on the same night he saw officers Martin 
and Stabler at the hospital after midnight at which 
* '.time he had. a talk with them but could not remember 
anything said in particular; that police officers from 
No. 3 precinct drop into the emergency room quite 
often. 
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